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Abstract

Constitutional protection for any freedom based on its sources of
declarations of rights and introductions to constitutions and stipulated
in the same constitution and in the chapters on freedoms, and the latter
is more effective in protecting freedoms, and that freedom of contract
is a freedom that is not stipulated in a text that is protected by a
constitutional protection, but that does not mean that this freedom has
no value Constitutionalism, because the constitutional protection is
not limited to the freedoms expressly stated in the constitutional
document, but also includes what is included in the scope of other
freedoms, especially since relying on the formal criterion in defining
the constitution enables it to be amended and included in a freedom
that is not included in the chapters of the freedoms included in it,
without relying on Saying that it is of a constitutional nature and does
not require a constitutional amendment to protect it. Freedom of
contracting is a freedom that branches out from personal freedoms and
Is considered one of the results of the principle of willpower. It is the
freedom of both parties to the contract to accept the contract or not,
and their freedom to choose the contractor and to define the terms and
effects of the contract and to amend it. That - meaning the principle of
consent - came the role of the binding force of the contract (the
contract is the Sharia of the contractors), but the scope of its work is
narrower in the field of public law than in private law due to the
nature of public law contracts, and its scope In the stage before
concluding the contract, it is wider than its scope in the remaining
stages of conclusion and implementation, and any restriction that is
addressed to it is for its regulation that does not affect its
constitutional value because that is a waste of it, and the civil law has
emphasized the freedom of contracting and since its provisions are an
extension of the constitutional texts. This is an affirmation of its
constitutional value, and this value, despite the absence of a text
recognizing it, was based on its recognition in an implicit way by the
French constitutional legislator, and both the Egyptian and Iraqi
constitutional legislators followed this trend, but they did not
recognize it implicitly, but only included texts related to their
constitutions. With personal freedoms only, so that it is possible to
amend these texts and include this freedom as a branch of it, then



came the turn of the French judiciary and hesitated and then
recognized its constitutional value in many judgments, so that the
Egyptian judiciary would follow and recognize it as a branch of
personal freedoms, and to the extent that freedom of contract is related
to the human being (personal freedom) and as much What the
comparative constitutional judiciary has recognized of its
constitutional value is that it is one of the basic freedoms, and in order
to guarantee freedom to contract this protection, it must be surrounded
by constitutional guarantees of respect for legality and an endorsement
of the principle of flexible separation of powers and independence The
judiciary has access to the principle of equality that makes everyone
enjoy this freedom if this enjoyment does not contradict the
requirements of the public interest. Then it is surrounded by judicial
guarantees that transform its constitutional guarantee from its
theoretical field to its practical field. The only body that can monitor
the authorities' actions is the judiciary from exercising control over
The constitutionality of laws and control over business administration
that violates personal freedoms, including the freedom to contract.
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